
Access, interconnection and over 
the top services1

Introduction

In the immediate post-liberalisation era, formerly incumbent 
operators has substantial control of the telecommunications 
market, a natural effect of the previous monopolistic 
environment. To ensure that new entrants stood a chance of 
competing, it was necessary to enable entrants with inevitably 
smaller networks to terminate calls on existing networks, and to 
take advantage of the considerable state investment in network 
rollout, such as being able to make use of the last mile 
connections.

In the over the top world, the need to facilitate interconnection is 
less clear. Unlike in the traditional environment, where, absent 
interconnection, a house would need to have one physical 
connection per service provider operating in the market,  over the 
top services can run quite easily in parallel on a sufficiently 
capable computer, enabling a user to be connected to many 
services at one time. Whilst there is an overhead in terms of 
convenience, with the need to maintain accounts with numerous 
providers,  there is perhaps little indication at the moment that 
there is sufficient consumer harm to justify regulatory 
intervention.

A far greater concern exists in terms of access, though. Whilst the 
barrier to entry for over the top service providers is considerably 
lower than that for providers looking to operate physical 
networks, the nature of an “over the top” service is that there is 
an underlying provider.  This provider, supplying the network 
connectivity, is likely to have the technical capability to block 
over the top services, thus preventing competition with their own 
services. Whilst there are arguments both for and against this 
situation, it is argued here that we are perhaps seeing the early 
stages of a second wave of liberalisation, pushing for even greater 
separation between network provision and service provision, 
with the greater consumer benefit arising from an obligation on 
network providers with SMP to carry all traffic.
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Interworking of traditional services

The interworking of communications networks and services is 
considered to be of such benefit to end users that it is an 
“important aim” of the regulatory framework.2 The framework 
provides for two forms of interworking: interconnection and 
access. Of the two, access is the broader, comprising “the making 
available of facilities and/or services … for the purpose of 
providing electronic communications services” whilst 
interconnection is simply “the physical and logical linking” of 
networks and services.3

In effect,  interconnection permits the customers of one provider 
to terminate communications with the customers of another 
provider or make use of a third party conference call service, 
whilst access enables a provider to make use of third party 
facilities, to supply services to customers served by that third 
party — for example, a third party Internet service provider 
supplying an Internet access service to a customer connected to 
the BT network.

Whilst the framework gives power to NRAs to impose obligations 
on providers that control access to end users,4 the clear intention 
in respect of interconnection is for good faith commercial 
negotiations,5 concluding in commercial agreements — indeed, all 
providers are required to negotiate interconnection.6

Conversely, there is no general requirement to negotiate access, 
and the powers of an NRA to order a provider to meet reasonable 
requests for access7  are confined to situations in which the 
provider has SMP.8  In essence, a provider may be obliged to 
provide access under conditions which, if the provider declined 
to provide access, would likely to amount to an abuse of a 
dominant position.

2 Recital 9, directive 2002/19/EC

3 Article 2, directive 2002/19/EC

4 Article 5(a), directive 2002/19/EC

5 Recital 5, directive 2002/19/EC

6 Article 4(1), directive 2002/19/EC

7 Article 12, directive 2002/19/EC

8 Article 8, directive 2002/19/EC



Interconnection and over the top services

As outlined above, “interconnection” is the linkage of services, 
such that an A party with one provider can terminate a call with a 
B party from another provider. 

The reasoning behind the requirement of interconnection is 
reasonably straightforward — without interconnection, if one 
party wished to speak with another, either all users would need 
to be subscribed to one provider, or else all users would need to 
have multiple lines, one for each service provider.

Clearly, from a competition point of view, a system which 
required all parties to be connected to one provider is undesirable 
— indeed, to have supported such a system would be to have 
undermined much of the rationale for liberalisation.

Similarly, requiring a user to have one physical connection per 
service provider would be unworkable. Not only would it be 
hugely expensive for each service provider,  duplicating 
infrastructure already in place, it would be prohibitively 
expensive for individual customers — the more competitors in 
the market, the more lines a user would need to have connected 
to their house, or the more mobile phones a user would need to 
carry around. Indeed, the situation becomes even more absurd 
when one considers that calling abroad would require further 
physical lines. In short, a system which provides for one physical 
connection, over which any provider could offer a service (an 
access issue), and which carried traffic to a central switch, which 
in turn passed the traffic to the relevant recipient network, seems 
the only realistic approach.

In the over the top world, this is rather less clear. Provided that 
there is a decent underlying connection to the Internet, running 
multiple communications services in parallel confers little 
hardship — chatting on Facebook, MSN and AOL, as well as 
sharing a video call with a friend via Skype is unlikely to tax 
most modern computers.

However, whilst this eliminates the problem of needing separate 
physical lines, for the most part, services remain discrete; a user 
on Facebook cannot chat with a user on MSN, for example. Thus, 
to make use of the capability of running multiple services in 



parallel, a user must maintain multiple accounts — a Facebook 
account, an MSN account, a Skype account and so on.

At the moment, it is free to register for an account for most of 
these services, and even free to use the services for basic 
communications.9 Similarly, many of the services are platform-
agnostic, and can be run on any computer.  Thus, whilst multiple 
registrations are still needed, this is not a particular problem, 
since requiring a recipient to be a user of a particular network 
imposes little in the way of financial hardship or practical 
difficulty.

Exceptions exist, of course. At the moment, FaceTime, Apple’s 
over the top communications service, is available for Apple 
products only, requiring particular hardware. Those who are 
unable or unwilling to buy Apple’s hardware are unable to make 
or receive FaceTime calls — in this sense, perhaps the FaceTime 
service is one of the more exclusive currently available. However, 
provided that other options exist — that Apple customers have 
the option to use services other than FaceTime — there is perhaps 
little in the way of consumer harm in the exclusivity of FaceTime. 
As long as the user could also install Skype, or chat with friends 
via MSN, competitive forces should determine whether Apple 
needs to open FaceTime to other platforms.

At the moment, it does not seem as if there is a compelling reason 
to impose regulation on interconnection for over the top services. 
Even imposing an obligation to negotiate would currently seem 
disproportionate, given that even this requires the expenditure of 
resource. As over the top services are still, relatively speaking, in 
their infancy, seeing how the market develops in the absence of 

9 Skype, for example, only charges for calls which terminate on the PSTN, or for “value 
added” functionality such as conference calling.



regulatory intervention in terms of interconnection would seem 
appropriate.10

Access and over the top services

Unlike the provision of services over a physical communications 
network, which requires that a new provider either rolls out its 
own network or else piggybacks on an existing network, thereby 
necessitating access to essential facilities to ensure competition, 
the barrier to entry for a new over the top provider is much 
lower.

Indeed, as long as the customer has a connection of a suitable 
speed, and can download any client software needed, the 
provider needs merely to ensure that it has sufficient processing 
power and capacity in any central service elements. Whilst 
deployment of centralised servers requires investment,  the 
provider is likely to be able to start in a relatively small way, 
increasing capacity in proportion to the service’s growth in 
popularity.

An initial view of over the top services, then, would lead to the 
conclusion that mandating access is unnecessary — with the 
much lower cost of market entry, a pre-existing competitor 
refusing to share deployed infrastructure is unlikely to harm  
competition.

However, whilst the barrier to entry may be low, the very nature 
of an over the top service means that is it dependent on an 
underlying connection. If the provider of the underlying 
connectivity exerted control as to what was carried, an over the 
top provider’s business could disappear with a flick of a switch.

10  For technical reasons, interconnection of over the top services is likely to be 
considerably more challenging than merely as between traditional services — this, in 
itself, should carry considerable weight in arguments around proportionality. However, 

given that this piece concludes that, for the moment, regulatory intervention in favour 
of interconnection is not necessary irrespective of such difficulties, and I am limited in 
word count, I have declined to put forward arguments on this.

I also note that, for over the top services comprising software, the interoperability 
provisions of directive 2009/24/EC (on the protection of computer programs) should be 
analysed. Applying the principles of software interoperability to software-based 

communications provision may provide an attractive alternative to sector-specific 
regulation.



If a provider was able to control what traffic was permitted over 
the top of the connection it provided, the provider would have 
the power to marginalise or eliminate over the top competition 
with its own services, as it saw fit.  This is the essence of the 
ongoing “net neutrality” debate, and any attempt to curtain the 
power of network providers to control what passes over their 
networks is likely to be challenged very strongly, given the 
providers’ concerns that they will be reduced to low-level utility 
providers,  carrying high volumes of traffic with low profit 
margins, with over the top providers with much lower costs 
running the profitable services.

Finding an answer to this is no easy task.

On the one hand, one might argue that this is simply market 
forces at play,  and that, if network providers wish to continue to 
make the same revenues made in days when they were the sole 
service provider over their networks, they need to invest in 
developing compelling over the top services, and compete head 
on with over the top providers. 

On the other hand, if service provision does move out of the 
hands of network providers,  it seems unrealistic to expect the 
network providers to bear alone burdens such as universal 
service provision. Permitting over the top providers to cream the 
low-cost high-profit traffic and leaving network providers with 
the low-profit but high-cost activity of running a network would 
likely result in either the collapse of network providers, unable to 
finance their activities, or else the raising of costs.

With that being said, traditional providers who found themselves 
subject to access obligations in the early days of liberalisation 
were in much the same situation as network providers today — 
third party services providers were capable of competing without 
the same costs, and without investment in the underlying 
network, thereby reducing the network provider’s revenue.

Perhaps what we see here are the early stages of a second wave of 
liberalisation, with the network providers now playing the role of 
the previous state incumbent operators, and the potential 
imminence of a forced separation between the provision of 
network connectivity and the supply of over the top services. In 
this sense, the new “access” obligation might be more correctly 
viewed as a “must carry” obligation — that network providers 



with SMP are prevented from blocking over the top traffic, 
thereby ensuring that over the top services can gain access to the 
market, and compete with a network provider’s own services. If 
the imposition of such an obligation provides the greater good in 
the long term, enabling more creative and capable services to 
develop, even though it would cause considerable upheaval for 
existing first wave network providers, it might be the appropriate 
path to tread.

Conclusion

Whilst there is no clear reason at the moment to impose 
obligations to negotiate interconnection on providers of over the 
top services, or on traditional providers in respect of over the top 
services, detailed consideration as to whether there is a need to 
intervene in terms of access, to prevent a network provider from 
locking out over the top providers, is needed much more 
urgently.

Whilst preventing network providers from blocking over the top 
services is likely to have a considerable impact of network 
providers’ current profits in the absence of renewed innovation 
by the providers,  maintaining the market in the same situation as 
in the immediate post-liberalisation era is unlikely to be in the 
interests of consumers, or of technological development in the 
longer term — the battle we see here is, perhaps, an early 
indication of a second wave of liberalisation.


