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Introduction
Building on my theme two report1, which examined the concept of “significant market power” within the scope 
of the EU regulatory framework for communications, this theme report focusses on the general law of 
competition, with a detailed consideration of Art. 102 TFEU (ex. Art. 82 TEC), and questioning whether 
Appleʼs operation of its application store2 might put Apple in breach of European competition law, in respect 
of three behaviours:

- rejection of applications which compete with Appleʼs own software;

- selective enforcement of the App Storeʼs developer guidelines; and

- attempts to use power in one market to secure position in another (“tying”).

These behaviours are examined in detail later; for now, they simply set the scene of the ensuing discussion.

In there interests of space (or lack thereof), I do not present a comprehensive analysis of why an application 
store is unlikely to fall within the scope of the SMP regime. However, touching briefly on the matter, the 
obligations of Art. 14 of directive 2002/21/EC, which sets out the test for significant market power, although 
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2  Although Apple is currently litigating over the use of the term “app store”, an application store is a generic concept, being an online 
resource, similar to a website, from which a user can download and/or purchase software.



leaving the imposition of obligations to Specific Directives, apply to “operators” - in other words, undertakings 
operating an electronic communications network.3

An application store, as a platform service, is likely to be considered an information society service, rather 
than an electronic communications network or service; in particular, recital 18 to directive 2000/31/EC 
includes “hosting information provided by a recipient of the service” within the scope of information society 
services, as defined by directive 98/34/EC, as modified by Art. 2(a) of directive 98/48/EC. Indeed, if further 
confirmation were required that treatment of an application store as an information society service was the 
correct approach, one might look towards the decision of the European Court of Justice, in the case of 
Google v. Louis Vuitton.4  Whilst the court rather dodged the question as to whether Googleʼs activities fall 
within the scope of Art. 14 of directive 2000/31/EC or not, by indicating that the matter is one for the national 
court, paragraphs 116 and 117 of the decision indicate that Googleʼs activities should fall within the scope of 
protection. If this is indeed the case, and that Googleʼs AdWords platform is considered an information 
society service, it would seem inevitable that Appleʼs hosting and operation of the App  Store should be 
construed similarly.5

As such, if a finding of SMP can only be made in respect of operators of electronic communications networks 
or services, and an application store would be considered an information society service, an application store 
could not, at least within the scope of current activities of an application store, fall within the remit of Art. 14 of 
directive 2002/21/EC. On this basis, the theme report proceeds with an analysis of the substantive law of 
competition, examining the potential liability of Apple under the Art. 102 framework.

Article 102 and Apple
Art. 102 provides that:

“Any abuse by one or more undertakings of a dominant position within the internal market or in a 
substantial part of it shall be prohibited as incompatible with the internal market in so far as it 
may affect trade between Member States.”6

Unlike the communications framework, which enables national regulatory authorities to impose obligations on 
providers which merely hold SMP, Art. 102 does not prohibit dominance, but rather the abuse of that 
dominance. Given that that the relevant product market for the purposes of assessment of dominance may 
be construed narrowly, so as to encompass only one entity, an offence prohibiting mere dominance would be 
unworkable.

As such, there are three main parts to the Art. 102 offence:

• that an undertaking (or group of undertakings) holds a dominant position;
• that the undertaking abuses that position; and
• that the abuse may affect trade between Member States.

Dominance and relevant market identification
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3  Annex 1 to the directive sets out a number of markets to be included in the initial Commission recommendation on relevant product 
and service markets referred to in Art. 15, including obligations under directive under directive 2002/22/EC on universal service, such as 
the provision of connections to the fixed PSTN, and obligations under directive 2002/18/EC on access, such as call origination and 
termination on public fixed and mobile networks.

4 C-236/08 to C-238/08

5  Whether Apple would have the benefit of Art. 14 (directive 2000/31/EC) protection in respect of the App Store is perhaps a different 
matter, given Appleʼs stringent review and approval process, which, depending on the nature of the infringing act, might imbue Apple 
with sufficient knowledge as to be aware of an infringement, or at least aware of facts from which the infringement is apparent.

6 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12008E102:EN:HTML



A finding of domination requires an identification of the relevant market, and a determination as to whether 
the provider is dominant in that market.

In respect of identification of the relevant market, the court in Continental Can7 considered that:

“...the definition of the relevant market is of essential significance, for the possibilities of 
competition can only be judged in relation to those characteristics of the products in question by 
virtue of which those products are particularly apt to satisfy an inelastic need and are only to a 
limited extent interchangeable with other products...”8

Whilst this ruling focussed on the product market, the test for relevant market usually includes both the 
product market and the geographic market,9 although some commentators also recognise a third area, that of 
the temporal market10. In the case of Appleʼs App Store, it is the product market which poses the greatest 
challenges, so that analysis shall focus on this particular market - it should suffice to say, for the purposes of 
this report that, since the App  Store enables developers to offer apps through the App  Store on a region 
basis, the geographic market is likely to be that of the European region.

In its notice on the definition of relevant market for the purpose of Community competition law, the 
Commission contends that the relevant product market comprises

“... all those products and/or services which are regarded as interchangeable or substitutable by 
the consumer, by reason of the products' characteristics, their prices and their intended use.”11

The test of demand substitutability is designed to determine the range of products which a consumer would 
view as a substitute to the product in question, and various mechanisms exist for making such a 
determination.

The SSNIP test, for example, is a thought experiment in which a “small but significant and non-transitory 
increase in price” is made to the product in question, and an evaluation undertaken of the likely reaction of 
consumers. Whilst the SSNIP test is endorsed by the European Commission, some argue that “[i]n general, 
the SSNIP test should be applied cautiously”12, particularly where there is a risk of the “Cellophane fallacy”, 
namely the situation in which a productʼs prices are already set at a sufficiently high level that any increase 
would be unprofitable, such that consumers would consider moving to a wider range of products, thereby 
artificially widening the market definition.

In United Brands13, substitutability was considered in terms of cross-elasticity of demand, based on an 
analysis of the particular traits of the product in question, with the court holding that bananas constituted a 
market unto themselves, on the basis that:

“[t]he banana has certain characteristics, appearance, taste, softness, seedlessness, easy 
handling, a constant level of production which enable it to satisfy the constant needs of an 
important section of the population consisting of the very young, the old and the sick.”14
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7 Continental Can v. Commission (1973), Case 6-72

8 Continental Can, at paragraph 32

9  Commission Notice on the definition of relevant market for the purposes of Community competition law, Official Journal C 372, 
09/12/1997 P. 0005 - 0013

10 “EU Law” (2003) Craig and De Burca, third edition, at page 993

11 Official Journal C 372, 09/12/1997 P. 0005 - 0013, at paragraph 7

12 “Competition law of the European Community” (2005) van Bael, at page 785

13 United Brands v. Commission (1978), Case 27/76

14 United Brands, at paragraph 31



In Michelin,15 the court considered interchangeability on the basis of intended use, discussing whether there 
was substitutability between light vehicle tyres and heavy vehicle tyres,16  and between new tyres and 
retreads17, holding in each case that there was no substitutability.

Whichever mechanism, or collection of mechanisms, is used, once the scope of the relevant market is 
determined, Art. 102 requires a determination as to whether the undertaking in question is dominant in that 
market. In United Brands, the European Court of Justice defined dominance as:

“[a] position of economic strength enjoyed by an undertaking which enables it to prevent 
effective competition being maintained on the relevant market by giving it the power to behave to 
an appreciable extent independently of its competitors, customers and ultimately of its 
consumers.”18

The court held that there is no one factor which leads to a conclusion of dominance; instead “[i]n general a 
dominant position derives from a combination of several factors which, taken separately, are not necessarily 
determinative.” 19 The court in Hoffmann-La Roche20 extended this position, commenting that, among those 
several factors, “a highly important one is the existence of very large market shares” and that “although the 
importance of the market shares may vary from one market to another the view may legitimately be taken 
that very large shares are in themselves, and save in exceptional circumstances, evidence of the existence of 
a dominant position.”21

Dominance, then, is the situation in which competition in a given market is insufficient to regulate the 
behaviour of an undertaking, with the test set out by the European Court of Justice focussed on behavioural 
power, a comparative concept, rather than merely objective observational factors, such as size or economic 
value, although these may be form important factors in a determination of behavioural power, with a “very 
large” share of market power being a presumption, albeit a rebuttable one, of dominance.

Turning to Apple and the App Store, the first objective is to identify the relevant market, which is no easy task.

On the one hand, there are many mobile devices on the market place, sharing a handful of operating 
systems, including iOS, Android, BlackBerry, Symbian and others. As such, if a developer is unable to obtain 
approval from Apple, he could look to develop  his application for other platforms. Similarly, a consumer who 
felt that Appleʼs practices foreclosed the market for iOS applications could purchase a device from another 
manufacturer, since these are easily and commonly available, at similar (or, indeed, cheaper) prices. As such, 
substitutability may be relatively easy, leading to a wide market definition of “mobile app  distribution 
mechanisms.”

On the other hand, if a consumer has already purchased an iOS device, he has made a significant financial 
commitment in terms of hardware acquisition cost, or in network subscription tariffs which subsidised the 
device cost. As such, whilst other devices might be available on the marketplace, they are not necessarily 
easy substitutions for consumers who already own iOS devices, given the cost of transition.

In a similar vein, an existing iOS user is unable to simply switch his business to another application store - 
whilst RIM operates App World and Google offers its Android Marketplace for certain qualifying Android-
based devices, each of these only operates on, and contains applications suitable for, the relevant platform. 
As an iOS user, a customer is unable to run applications built for Android, for example. Two alternatives exist, 
although neither are direct substitutions - jailbreaking, and web apps.
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15 NV Nederlandsche Banden Industrie Michelin v. Commission (1983), Case 322/81

16 Michelin, at paragraphs 35 - 45

17 Michelin, at paragraphs 46 - 52

18 United Brands, at paragraph 65

19 United Brands, at paragraph 66

20 Hoffmann-La Roche v. Commission (1979), Case 85/76

21 Hoffmann-La Roche, at paragraphs 39 - 41



Whilst a user might jailbreak his device, enabling the installation of software via third party repository / app 
store systems, such as Cydia, doing so is, according to Apple “a violation of the iPhone end-user license 
agreement”, with the result that Apple “may deny service for [a device] that has installed any unauthorized 
software.”22 As such, one might be hard-pushed to argue that obtaining applications from resources enabled 
solely via jailbreaking can be regarded properly as substitutable for iOS applications obtained through the 
App Store.

The second alternative is for a consumer to make use of web applications - that is to say, applications which 
are delivered over the Web, rather than through the App  Store, and which are built from web technologies 
(such as HTML and JavaScript). Unlike the early days of web  development, in which a browserʼs sandbox-
like environment prohibited access to underlying device elements (such as GPS), the ability to interact with 
such elements from web  applications is increasing, in line with the development of the HTML5 specification.23 
Similarly, whilst web applications would previously have required Internet connectivity, with the possibility of 
substantial roaming bills when using such applications abroad, the offline caching functionality of HTML 5 
enables self-contained web applications to operate offline, as with a native application.

However, whilst such functionality is gradually increasing, and the gap  between web applications and native 
applications is decreasing, there is still a gap24, with performance of web applications still below that of native 
applications in some respects.25  As such, whilst web applications might be alternatives, it does not 
necessarily follow that they are substitutable - the court in United Brands considered that apples and oranges 
were both alternative fruits to bananas, but that, given the precise and unique qualities of a banana, were not 
substitutes.

As such, if it is considered that there is no substitute for the App  Store, the limits of the product market are 
those of the App Store - the market is the “App  Store”, rather than “mobile app  distribution mechanisms”. 
Since Apple is the gatekeeper to the App Store, controlling which apps are approved, a market definition 
limited to the App Store means that Apple has no competitors in the market place - it is 100% dominant. Is 
such an outcome appropriate?

In considering the relevant market for voice call termination amongst mobile operators in the UK, Ofcom, the 
UK communications regulator, found that, as a result of the “calling party pays” structure of 
telecommunications billing in the UK, each network was its own product market, with the geographic extent of 
each market determined by the geographic extent of each network. Ofcomʼs rationale for this finding was 
that:

“CPP means that an MNO is likely to be able to raise voice call termination charges above the 
competitive level without suffering sufficient adverse effects to make the rise unprofitable.”26

In 2007, Ofcom commented that “...the European Commission noted that the product market definition was in 
line with the Commissionʼs Recommendation.”27 Having thus determined that the relevant market was each 
operatorʼs network, such that, in respect of each network, there is no substitute, Ofcom found that each 
mobile provider was 100% dominant in the relevant market.

Whilst Ofcomʼs determination was made under the communications framework, rather than under the 
Competition Act 1998, Art. 14(2) of directive 2002/21/EC provides that the test for SMP is “equivalent to 
dominance.”  As such, determinations of market scope and dominance made in respect of the 
communications framework should be directly applicable to considerations under competition law.
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22 http://support.apple.com/kb/ht3743

23 http://planet.jboss.org/post/mobile_apps_choices_native_apps_vs_web_apps

24 http://www.theregister.co.uk/2011/03/15/apple_ios_throttles_web_apps_on_home_screen/

25  It is not clear, however, whether the performance deficiency is due to optimisations made by Apple to the mobile Safari browser 
engine, which are not available to third party web applications:
http://www.theregister.co.uk/2011/03/17/apple_confirms_ios_webview_apps_dont_include_same_optimizations_as_safari/

26  “Wholesale mobile voice call termination markets – a proposal to modify the charge control conditions” (2005) Ofcom, at paragraph 
3.7

27 “Mobile call termination” (2007), Ofcom, at paragraph 3.3



On this basis, considering the relevant market to be the App Store, with the ensuring inevitability of finding 
Apple to be 100% dominant in that market, is not without precedent.

However, as will be discussed towards the end of the report, one might question whether casting the market 
definition so narrowly, such that any provider of a vertically-integrated platform environment is likely to be 
found to have 100% dominance, achieves the aims of competition law, in particular with reference to 
consumer benefit.

Abuse of dominance

As detailed above, Art. 102 does not prohibit dominance, but rather the abuse of that dominance. Having 
determined that Apple can be considered to be 100% dominant in the relevant market, the next question is to 
consider what constitutes abusive behaviour.

Art. 102 sets out of a non-exhaustive list of behaviours which might “in particular”  be considered to constitute 
abuse:

(a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading 
conditions;

(b) limiting production, markets or technical development to the prejudice of consumers;

(c) applying dissimilar conditions to equivalent transactions with other trading parties, thereby 
placing them at a competitive disadvantage;

(d) making the conclusion of contracts subject to acceptance by the other parties of 
supplementary obligations which, by their nature or according to commercial usage, have 
no connection with the subject of such contracts.

A number of behaviours exhibited (or, at least, alleged to be have be, or have been, exhibited) by Apple may 
be considered to stray into these categories, or fall into a wider understanding of abusive behaviour. In 
particular:

- rejection of applications which compete with Appleʼs own software;

- selective enforcement of the App Storeʼs developer guidelines; and

- attempts to use power in one market to secure position in another (“tying”).

Before considering some of these complaints in terms of “abuse”, it is worth looking briefly at the guidance 
and documentation issued by Apple in respect of development of applications intended for distribution 
through the App Store.

In the iOS Developer Program License Agreement, Apple is clear that developing an application and 
submitting it to Apple is not a guarantee that it will be made available, stating that applications which meet 
Appleʼs requirements “may be submitted for consideration by Apple.”28  Mere compliance with Appleʼs 
requirements would, on this basis, appear to be insufficient to ensure inclusion.

Indeed, Apple clarifies this, stating that:

“You understand and agree that Apple may, in its sole discretion:

Telecommunications law: Competition law and communications services
Neil Brown (March 2011)

6

28 “iOS Developer Program License Agreement” at paragraph 0 (“Purpose”)



(a) determine that Your Application does not meet all or any part of the Documentation or 
Program Requirements then in effect;

(b) reject Your Application for distribution for any reason, even if Your Application meets the 
Documentation and Program Requirements; or

(c) select and digitally sign Your Application for distribution via the App Store.”29

Further, if your application is approved and selected for distribution, you:

“... understand and agree that Apple may cease distribution of Your Licensed Application(s) and/
or Licensed Application Information or revoke the digital certificate of any of Your Applications at 
any time.”30

In other words, Apple reserves itself, through the law of contract, a unilateral right of revocation, to withdraw 
any application at any time.

With this background in mind, it is interesting to consider the claims made above, asking whether such 
behaviours might, if the claims are true, constitute “abuse” for the purposes of Art. 102.

Rejection of applications which compete with Appleʼs own software

As seen above, Apple reserves the right to reject applications “at any time”, and without a reason. In 2008, 
the developer of an application which enabled a user to download and listen to podcasts, posted that an 
Apple representative had contacted him to say that

“Since Podcaster assists in the distribution of podcasts, it duplicates the functionality of the 
Podcast section of iTunes.”31

Almost a year later, a number of online sources32 reported that Apple rejected Googleʼs Voice application for 
the iPhone, and other similar applications. The author of one such application, “GV Mobile,” blogged33 that:

“Richard Chipman from Apple just called – he told me theyʼre removing GV Mobile from the App 
Store due to it duplicating features that the iPhone comes with (Dialer, SMS, etc). He didnʼt 
actually specify which features, although I assume the whole app in general. He wouldnʼt send a 
confirmation email either – too scared I would post it.”

However, in a letter to the FCC, Apple commented34, in respect of Googleʼs Voice application, that “[c]ontrary 
to published reports, Apple has not rejected the Google Voice application, and continues to study it.”

Whilst, from a contractual point of view, Apple would appear to have ensured that it had the right to remove 
applications, if Apple was rejecting applications from the iOS App  Store on the basis that they competed with 
Appleʼs own offerings, rights under contract might come under close scrutiny for compliance with obligations 
under the law of competition. 

If Apple was indeed rejecting applications which might compete with an Apple, there would appear to be a 
clear example of market foreclosure; that is to say, that an undertaking with a dominant position appears to 
be preventing third parties from gaining a foothold in the market by exercising its “right to reject”. The effect of 
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29 iOS Developer Program License Agreement” at paragraph 6.2

30 iOS Developer Program License Agreement” at paragraph 8

31 http://almerica.blogspot.com/2008/09/podcaster-rejeceted-because-it.html

32 For example, http://www.macnn.com/articles/09/07/27/apple.pulls.google.voice/

33 http://www.seankovacs.com/index.php/2009/07/gv-mobile-is-getting-pulled-from-app-store/

34 http://www.independent.co.uk/life-style/gadgets-and-tech/news/apple-denies-blocking-google-voice-for-iphone-1776631.html



the exercise of this right is to stifle the development of competing applications, preventing innovation and 
creativity and restricting consumer choice - if Apple is the first to market with a particular functionality, then 
innovation regarding that feature, however implemented, by a third party would, on the basis of the above, 
appear to be pointless, since the application would not be accepted into the App Store.

Selective enforcement of the App Storeʼs developer guidelines

In addition to the general points highlighted from Appleʼs iOS developer agreement above, Apple also 
requires that:

“Applications may only use Documented APIs in the manner prescribed by Apple and must not 
use or call any private APIs. Applications must comply with the Human Interface Guidelines and 
other Documentation provided by Apple.”35

As such, access to unpublished APIs and private frameworks is prohibited - a standard which is set for all 
developers. However, enforcement of this standard appears to vary, with Google allegedly36  using “private 
iPhone APIs”37 in its Google Mobile iPhone application.

Since the application was selected for distribution through the App  Store, it would appear that enforcement of 
Appleʼs terms was selective - according to the reports, there is no way in which Google could have achieved 
the functionality of the application without stepping outside the limitations of the developer agreement.

One of the listed abuses in Art. 102 is that of “applying dissimilar conditions to equivalent transactions with 
other trading parties, thereby placing them at a competitive disadvantage,”  and, whilst the definitions of 
“transactions” and “other trading parties”  require a slightly expansive reading to incorporate the terminology 
of the relationship  at issue, the intent of the prohibition would seem to encompass precisely the issue at 
stake. If Google is treated more favourably, benefitting from selective enforcement of the terms of the 
developer agreement, its competitive position is enhanced as against those developers for whom 
enforcement is more rigorous.

The result of this is the artificial distortion of competition, by unilaterally enabling one company to develop 
more compelling applications, which, under the terms of Art. 102, constitutes prohibited abusive behaviour.

Attempts to use power in one market to secure position in another (“tying”)

Prior to April 2010, Apple required that:

“Applications may only use Documented APIs in the manner prescribed by Apple and must not 
use or call any private APIs.”

Whilst this requirement has already been considered above, in respect to selective enforcement, there is, 
perhaps, a further angle to examine. The language above was modified in April 2010, to include additional 
wording relating to permitted programming languages:

“Applications must be originally written in Objective-C, C, C++, or JavaScript as executed by the 
iPhone OS WebKit engine, and only code written in C, C++, and Objective-C may compile and 
directly link against the Documented APIs (e.g., Applications that link to Documented APIs 
through an intermediary translation or compatibility layer or tool are prohibited).” 38

The effect of this addition is to preclude the use of languages and technologies which might enable a 
developer to write one application, and make it available for multiple platforms - in particular, by means of 
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35 iOS Developer Program License Agreement, at paragraphs 3.3.1 and 3.3.7

36 http://news.cnet.com/8301-13579_3-10104204-37.html

37 http://daringfireball.net/2008/11/google_mobile_uses_private_iphone_apis

38 section 3.3.1 of the iOS Developer License Agreement, as introduced April 2010 (subsequently changed)



writing for a compatibility layer, which runs atop  iOS, on top  of which, in turn, the applications run. One 
possible analysis of this requirement is that, to attempt to ensure the high quality of applications available to 
iOS users through the App Store, Apple wanted to ensure the developers created the best application for the 
particular constraints and functionalities of the iOS platform, rather than those of a given compatibility layer. 
As Jobs commented in his “Thoughts on Flash”, in which he set out the rationale for declining to support 
Flash in iOS:

“We know from painful experience that letting a third party layer of software come between the 
platform and the developer ultimately results in sub-standard apps and hinders the 
enhancement and progress of the platform. If developers grow dependent on third party 
development libraries and tools, they can only take advantage of platform enhancements if and 
when the third party chooses to adopt the new features. We cannot be at the mercy of a third 
party deciding if and when they will make our enhancements available to our developers.

This becomes even worse if the third party is supplying a cross platform development tool. The 
third party may not adopt enhancements from one platform unless they are available on all of 
their supported platforms. Hence developers only have access to the lowest common 
denominator set of features. Again, we cannot accept an outcome where developers are 
blocked from using our innovations and enhancements because they are not available on our 
competitorʼs platforms.

Flash is a cross platform development tool. It is not Adobeʼs goal to help developers write the 
best iPhone, iPod and iPad apps.” 39

Jason Schultz, co-director of the Samuelson Law, Technology & Public Policy Clinic at University of California 
at Berkeley, likened the situation to that of Microsoft and the Windows Media Player litigation, rather than 
considering it a standalone issue of market foreclosure:

"It is the attempt to use power in one market--smartphone/tablet applications--to control other 
software markets, much like Microsoft used its power in the operating system and office 
software markets to try to control the browser market. Just as OEMs would have been foolish to 
refuse to do business with Microsoft, most smartphone/tablet application makers would be 
foolish to refuse to do business with Apple if they hope to survive.”40

In the Microsoft “tying” case, Microsoft was found41  to have abused its dominance in PC market place to 
force entry into media player market, with the Commission stating that:

“The Decision finds that Microsoft infringes Article 82 of the Treaty by tying WMP [Windows 
Media Player] with the Windows PC operating system (Windows). The Commission bases its 
finding of a tying abuse on four elements: (i) Microsoft holds a dominant position in the PC 
operating system market; (ii) the Windows PC operating system and WMP are two separate 
products; (iii) Microsoft does not give customers a choice to obtain Windows without WMP; and 
(iv) this tying forecloses competition. In addition, the Decision rejects Microsoftʼs arguments to 
justify the tying of WMP.” 42

In the situation with Apple, it would seem to be a precursor to a finding of “tying” as an abusive practice that 
Apple must be dominant in respect of a market of a separate product. Whilst Apple might be considered 
dominant in a market comprising distribution of mobile applications, as outlined above, it would be much less 
likely that Apple would be considered dominant in a parallel market, such as a market of mobile handsets, 
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41  “Commission Decision of 24 May 2004 relating to a proceeding pursuant to Article 82 of the EC Treaty and Article 54 of the EEA 
Agreement against Microsoft Corporation”(2004) Case COMP/C-3/37.792

42 Commission Decision, at paragraph 24



since its market share is merely 5%.43 In a market of smartphones, it is likely that its share would be higher, 
but unlikely to approach the levels required for a presumption of dominance to exist.

However, one might argue that the market comprising distribution of mobile applications via the App  Store is 
separate from the market relating to software development tools for the creation of such applications. Whilst 
the markets are clearly related, the software development kit for the creation of applications is a separate 
product from the App  Store service itself; indeed, one might acquire Xcode44, Appleʼs development 
environment, without any intention of developing for iOS. On this basis, Apple might satisfy the requirements 
necessary for a finding of tying, despite its lack of dominance in the handset market. There is a technical 
question to answer, whether it would be possible to develop  an application capable of meeting Appleʼs 
documented requirements for inclusion within the App  Store without using Appleʼs Xcode product. If this were 
possible, then Apple might have an argument against a finding of tying, on the grounds that a developer is 
not bound to use Xcode. If, however, the answer were no, or else that, whilst theoretically possible, a non-
Xcode alternative would be significantly less beneficial than the use of Xcode, for the purpose of developing 
iOS applications, an accusation of tying may well be justified.

Whilst the issue is perhaps an interesting one from the point of view of academic consideration, Apple has 
subsequently changed its position, negating a possible claim of abusive tying, with a press release in 
September 2010 announcing that:

“... we are relaxing all restrictions on the development tools used to create iOS apps, as long as 
the resulting apps do not download any code. This should give developers the flexibility they 
want, while preserving the security we need.”45

Trade between Member States

Whereas national competition laws focus on distortion of competition within that Member State46, Art. 102 
requires that the conduct in question must affect trade “between Member States.” The Commission notes47 
that “[t]he concept of ʻtradeʼ  is not limited to traditional exchanges of goods and services across borders... [i]t 
is a wider concept, covering all cross-border economic activity.”

Since the App Store has broad coverage, including the EU (being, as a whole, a separate region within the 
App  Store), Appleʼs practices in respect of the App Store have the potential of falling within this requirement, 
such that, if the practices above are considered to be the abuse of a dominant position, European 
competition law could apply.

If it was found that there was no distortion of trade between Member States, national competition authorities 
would need to consider whether there sufficient distortion within national boundaries to enable action to be 
taken at a Member State level.

Competition in vertically-integrated platform environments
The analysis above demonstrates that, on a straight-forward interpretation of Art. 102, certain of Appleʼs 
behaviours might fall within the scope of prohibited abuses. Whilst the level of penalty imposed on 
undertakings found to have abused a dominant position is set in accordance with the Commissionʼs 
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guidelines on fines,48 with reference to a “basic amount”, which can then be topped up  if aggravating factors 
are present, or lowered if mitigating factors are found, the Commission has the power to fine an undertaking 
up to 10% of global turnover49 which, in the case of Apple, would be a substantial sum.

For example, having found that Intel was abusing a dominant position in respect of its microprocessor 
business, the Commission fined Intel €1.06 billion50, based on the value of Intelʼs microprocessor sales in the 
EEA over five year period of the abuse; this fine represented 4.15% of Intelʼs global turnover for 2008, and 
was significantly less than the maximum fine which the Commission could have imposed, with 10% of its 
2008 turnover being €2.8 billion.

The penalties for transgression, then, can be substantial. However, does it make sense for vertically-
integrated platform environments to be treated in this manner? Is the imposition of “special responsibility”51 
on Apple merely a penalty for its success?

The EU describes competition as a:

“mechanism of the market economy and encourages companies to provide consumers products 
that consumers want. It encourages innovation, and pushes down prices. In order to be 
effective, competition needs suppliers who are independent of each other, each subject to the 
competitive pressure exerted by the others.”52

In this situation, Apple has invested heavily in building the iOS platform, the iPhone / iPod and iPad 
hardware, as well as in the creation of the App  Store platform and the creation of the developer program; 
what Apple sells is not so much a piece of hardware, nor a selection of software, but rather a vertically-
integrated platform environment, comprising all of the above. The outcome, one might say, is greater than the 
sum of the parts, representing substantial innovation on the part of Apple (which was not shy to announce the 
iPhone as “a revolutionary and magical product that is literally five years ahead of any other mobile 
phone”53).

Whilst third party applications were not originally supported on the iPhone, with Apple announcing only that 
“Developers can create Web  2.0 applications which look and behave just like the applications built into 
iPhone”,54  the App  Store, and the accompanying iPhone SDK, were announced in early 2008.55  Having 
started with 500 applications, Apple announced in January 2011 that 10 billion applications had been 
downloaded by more than 160 million iOS users worldwide.56 This would appear to be a substantial success, 
and would suggest that, as the EU intends, Apple has “provide[d] consumers products that consumers want.”

By defining the relevant market so tightly, such that Apple is the only undertaking in that market, obligations 
are imposed on Apple which seem perverse - if a shop  becomes particularly well known for the sales of a 
certain type of product, should it be required to stock and to sell competitorsʼ  products? If the relevant market 
is held to contain only one undertaking, that undertaking will be de facto 100% dominant - should 
Sainsburyʼs, a UK supermarket, be required to stock Tesco own-brand products, on the basis that 
Sainsburyʼs is dominant in the market for the sale of goods sourced by Sainsburyʼs? Or does this simply 
imply that the relevant market scope is cast too tightly.
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When someone buys an iOS device, they do so in the knowledge that they are buying into Appleʼs 
ecosystem. Whilst the ease of changing platform might be difficult after the point of purchase, given the costs 
involved in changing, Apple is not the only smartphone manufacturer, and so consumers do have a choice of 
a device, and of operating system. Similarly, developers can develop  applications for alternative application 
stores - whilst they might then lose out on the custom of iOS customers, one might suppose that this is 
simply a business decision, opting either to develop  for iOS, and abide by the rules of the platform, or else 
develop for other platforms, since a developer is not restricted from developing from more than one platform.

If, then, the aim of competition policy is to secure the best outcome for consumers, there is a fine balancing 
act between supporting innovation and hindering it. For example, in ongoing antitrust litigation in the US with 
respect to FairPlay DRM and iTunes, Appleʼs music management product, and the decision by Apple to 
prevent a product which provides a method to offer iPod-compatible song downloads through its own 
software from interoperating with iPods, Apple has argued that:

“Appleʼs view is that iPods work better when consumers use the iTunes jukebox rather than third 
party software that can cause corruption or other problems.”57

If Apple legitimately believed that strict control of its platform environment provided a better user experience, 
is this a matter for competition law, since it would appear that the best interests of the consumer were at the 
heart of the decision. Alternatively, however, one might argue that it is very much a matter for competition law, 
in that is it a dangerous policy to permit an individual company to decide what is in the best interests of 
consumers, and to then take potentially market-foreclosing activity to facilitate such protection.

In its 2006 policy brief, the OECD argued that:

“There is broad agreement among competition agencies from OECD countries that the purpose 
of competition policy is to protect competition, not competitors. In pursuing that objective, many 
agencies and courts have repeatedly used the phrase “competition on the merits” to explain and 
justify their views on how to distinguish conduct that harms competition from conduct that 
advances it.”58

It goes on to argue that, whilst it is generally understood that a dominant undertaking can engage lawfully in 
conduct that constitutes “competition on the merits”, even if that has an effect of discourage competitors from 
entering the relevant market, or forcing them to exit the market, the determination of what constitutes 
“competition on merits” is far from clear. In the case of a vertically-integrated environment, this would seem 
particularly true.

The current mechanisms for assessing abuse of dominance might, as outlined above, lead to behaviours 
which are deleterious to competition policy, rather than beneficial, such that more specific tests for 
determining harmful conduct might be appropriate. The OECD puts forward a number of tests, including profit 
sacrifice, no economic sense, and “consumer welfare balancing tests.” It is this latter category of tests, 
focussing on “requiring decision-makers to weigh the positive and negative effects that the conduct has on 
consumer welfare”59, which are likely the most desirable in assessing the impact of vertically-integrated 
platforms aimed at consumers, to determine whether the benefits of Appleʼs strategy of control outweigh 
perceived negative effects.

However, these tests do not resolve the underlying problem associated with regulating vertical platforms, 
namely that of the de facto  determination of dominance resulting from control by the operator of all elements 
at all layers of the vertical environment. As products and services become more tightly interwoven, and 
undertakings seek to exercise control over all elements in a vertical environment to more rigidly control the 
end-to-end customer experience, considerations of this nature are likely to continue to come to the fore. 
Without an adequate mechanism for ascertaining consumer welfare, and for weighing comparative beneficial 
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and deleterious behaviours, competition policy may well be hindered, rather than advanced, in this exciting 
and fast-moving marketplace.
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