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A right to privacy for Gopherania?

I have been told that millions of our citizens are avid users of websites such as YouTube and  
Facebook.  They are  publishing photos  and videos,  often taken  with  mobile  phones,  of  other  
citizens caught in humiliating or compromising situations. Others are posting blogs which make  
the most scurrilous allegations (unfortunately true in most cases) about our most famous citizens.  
Should Gopherania introduce a right of privacy and, if so, what form should it take?
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Introduction

Gopherania, it might be said, is in a fortunate position, in that it approaches the “right to privacy” debate with 
a blank sheet. Whereas laws on privacy in other nations have evolved gradually – in some cases, as Lord 
McNally,  the  UK's  minister  for  justice  put  it,  “grown up by  stealth”1 -  Gopherania  can benefit  from the 
learnings of many states, crafting a privacy law, if it deems that one is necessary, suitable for its situation.

This report begins by examining what is meant by privacy, before moving on to look at the purported need for 
privacy, as well as arguments against privacy, critically questioning whether privacy is, in fact, desirable. It  
finishes with a brief examination of the form of a right of privacy, concluding that, if privacy is desirable, a  
flexible right, capable of being applied to a shifting technological and societal environment, would be the best 
approach.

What is privacy?

Arguably  the most  famous interpretation of  the right  to privacy is  that  enunciated  by Judge Cooley,  as 
promoted in Warren and Brandeis' seminal article on the subject.2 Cooley, in his work on torts, considered 
privacy the right “to be let alone”. Levine expanded on this concept, describing privacy as “the maintenance 
of  a  personal  life-space  within  which  the  individual  has  a  chance to  be an  individual,  to  exercise and 
experience his own uniqueness.”3 If one considers man to be a “social animal”, “scarcely able to lead a 
solitary life”4, these definitions appear challenging, foisting solitude and abstraction onto a society based on 
interactions and relationships.

Even if one agrees that privacy is a right to be “let alone”, such a notion has not been implemented in the 
same manner;  there is no one accepted definition of privacy,  and concepts of privacy vary significantly  
between nations. Europe and the USA, in particular, have notably diverse interpretations, each based on the 
principle of being “let alone”, but in respect of different actors. The USA bases its understanding of privacy on 
the concepts of liberty and freedom, where “privacy is ensured only when government leaves one alone”, 
whereas the European notion of privacy, favours “control over ... public persona and ... dignity,” 5 imposing 
governmental regulators and supervisors (the anathema of the US privacy culture) to ensure appropriate 
protection of citizens from each other, as well as from the state.

As such, rather than attempting to define what privacy might mean on a global scale, perhaps the more 
pertinent question is to ask what privacy would mean to Gopherania. Whilst a degree of commonality of 
position with third countries, such that Gopherania can benefit from transfers of personal data, particularly 
from European countries, to companies within its borders, is likely to be important – perhaps vitally so – to 
Gopherania's  economy,  understanding  the  particular  needs  of  the  local  society,  addressing  national 
concerns, should remain the predominant feature of any legislation – Gopherania need not adopt a paradigm 
privacy law, but merely one which reflects the concerns apparent in that state.

The  ill  within  Gopherania  appears  to  be  that  of  the  publication  of  the  photographs  of  celebrities  in 
compromising situations. Thus, whilst there might be benefit to Gopherania in adopting legislation taking into 
account a number of areas which might fall under a generic “privacy” umbrella (for example, embodying the  
sphere of data protection), this report focuses on the activities set out in the president's article – namely, the 
distribution / publication of images and commentary pertaining to the activities of the citizens of Gopherania.

The need for privacy in a digital networked society

The need for a right of privacy is a relatively modern concept – even writing back in the late nineteenth  
century,  the  stimulus  for  Warren  and  Brandeis  was  technological  advancement,  with  their  emotive 
declaration that:

“Instantaneous photographs and newspaper enterprise have invaded the sacred precincts of  
private  and  domestic  life;  and  numerous  mechanical  devices  threaten  to  make  good  the  
prediction that 'what is whispered in the closet shall be proclaimed from the house-tops.'"6

1 “New privacy law needed - justice minister”, The Guardian, 16th January 2011 (http://www.guardian.co.uk/world/2010/aug/17/new-
privacy-law-libdem-justice-minister, accessed 16/1/2011)

2 “The Right to Privacy”, Warren & Brandeis, Harvard Law Review, Vol. IV, December 15, 1890
3 “Privacy in the Tradition of the Western World ” (1980), Levine, in “Privacy: A Vanishing Value?” (1980) ed. William Bier, page 3
4 Note to proposition 34 of “The Ethics”, part IV (1677), Spinoza
5 “Privacy law in the United States, the EU and Canada ”, Levin & Nicholson, 2005
6 “The Right to Privacy”, above



Rumours may have circulated in coffee shops and public houses prior to instantaneous communications and 
photographic reproduction equipment, but the ease and speed with which these technologies – and their 
constant  evolution  and  improvement  –  increase  the  distribution  of  material,  of  whatever  nature,  is 
unarguable. What previously may have remained within the confines of a local community, or, at worst, made 
a regional or national newspaper (after a delay), may now be available to anyone with Internet access in any 
country around the world within seconds.

Similarly,  whilst  graffiti  daubed  on  a  wall  may  be  painted  over,  or  a  personal  photograph  tacked  to  a 
telegraph pole ripped down, in each case with no evidence of the incursion remaining after its removal, an 
image or story uploaded to the web is very hard to remove, since one cannot determine every party who has 
retained a digital copy. A website may be taken down, or a hard drive might malfunction and cease to be 
readable, but, since the content may be already scattered in browser caches or as downloaded materials 
anywhere around the world, “forgetting” what was posted about someone online is far less likely.

An individual's privacy may be denigrated in each of the above examples, but, in the the modern day, the  
impact of the denigration is likely to more severe. Someone undressing in front of a window might unwittingly  
show their body to those in the area at the time, but, now, in addition to those in the vicinity at that time, that  
accidental exposure might also be to an entire online community, with a photograph taken on a mobile phone 
by a passer-by being uploaded to Facebook within seconds, and downloaded by dozens, hundreds or even 
thousands of viewers within minutes, each creating copies over which the subject has no control, or even  
knowledge7. 

Faced with such a landscape, the necessity of a right of privacy might seem unarguable – that no citizen 
would dare to open their curtains without suitable legal protection. However, the development of privacy law 
within the United Kingdom has been relatively recent, and so one might justifiably question whether such a  
right is actually necessary at all. A particular impact of a right of privacy is the inevitable conflict with the  
countervailing right of freedom of expression – this is discussed below. However, perhaps a more prevalent  
argument – described as “the most common retort against privacy advocates”8 -  is the notion that, if one has 
nothing to hide, then what has one to fear from a society which does not support a right of privacy?

No need for privacy if you've nothing to hide...

Indeed, one might argue that, if the allegations made against the famous citizens of Gopherania are true,  
then,  no matter  how scurrilous or compromising they might  be,  publication of  such activities should be  
encouraged,  rather  than  restricted  –  just  like  Bentham's  panopticon  prison9,  undesirable  behaviours  in 
society may be regulated, if not eliminated, by the possibility that someone might be watching, ready and 
(legally) able to report. Posner furthered the “if you've nothing to hide...” argument, commenting that, when 
people clamour for privacy, they are looking not for “seclusion”, but rather “power to conceal information 
about themselves that others might use to their disadvantage”10 - in other words, the power to hide negative 
information.

In his deconstruction of the argument, Daniel Solove counters Posner's viewpoint directly, commenting that 
“[t]he problem with the nothing to hide argument is the underlying assumption that privacy is about hiding 
bad  things”,  and  further  that  it  “myopically  views  privacy  as  a  form  of  concealment  or  secrecy”.11 He 
concludes that one must take a pluralistic view of privacy, considering each of element of its multi-faceted 
nature – in effect, that the “nothing to hide argument” fails by casting the concept of privacy too narrowly. 
Schneier concludes his treatment of the argument slightly differently, commenting that “[t]oo many wrongly 
characterize the debate as 'security versus privacy.' The real choice is liberty versus control.”, drawing on 
examples of behaviours (including making love, using the bathroom, or singing in the shower) which, whilst  
nothing shameful or negative, people may well wish to keep to themselves.

This concept of control over the dissemination of private information (as opposed to the more technical  
construct  of  “personal  data”  within  the  framework  of  data  protection legislation)  sits  at  the  heart  of  an 
understanding of privacy. Whilst it might be used as one of the tools to deconstruct the “nothing to hide”  
argument, it is the subject of attack in itself, when one considers the balancing act between a right of privacy,  
and a right of freedom of expression, often promoted strongly by journalists and newspaper editors.

7 Privacy enhancing technologies, such a “X-Pire”, might help with this:  http://www.bbc.co.uk/news/technology-12215921
8 “The Eternal Value of Privacy” (2006), Schneier, (http://www.wired.com/politics/security/commentary/securitymatters/2006/05/70886 

accessed 23/01/2011)
9 “Panopticon Letters” (1785), Bentham, from “The Pantopticon Writings,”  Ed. Miran Bozovic (London: Verso, 1995)
10 “The Economics of Justice” (1983), Posner, page 271
11 “'I've Got Nothing to Hide' and other misunderstandings of privacy” (2008) Solove, San Diego Law Review, Vol. 44, p. 745, 2007, 

page 764



Privacy v. freedom of expression

Speaking in the aftermath of Eady J's decision in the case of Max Mosley12, in which Eady J found in favour 
of  Mosley,  holding  that  the  publication  of  images  of  Mosley  engaged in  a  BDSM role-playing  session  
constituted an infringement of his right to publicity, Paul Dacre, editor in chief of the Daily Mail, used his  
address to the Society of Editors to lambast Eady J's approach to privacy, condemning the growth of a right 
to privacy13.

Dacre criticised the mechanism by which Eady J reasoned the existence of a right of privacy, despite no  
clear legislation in the UK providing such a right, commenting that:

“If Gordon Brown wanted to force a privacy law, he would have to set out a bill, arguing his case  
in both Houses of Parliament, withstand public scrutiny and win a series of votes.  Now, thanks 
to the wretched Human Rights Act, one Judge with a subjective and highly relativist moral sense 
can do the same with a stroke of his pen.”

Dacre  promotes  a  panopticon  approach  to  the  lack  of  privacy  legislation,  arguing  that  “[s]ince  time 
immemorial public shaming has been a vital element in defending the parameters of what are considered 
acceptable  standards  of  social  behaviour”.  Unsurprisingly  for  a  person  who  makes  his  living  from  the  
publication of newspapers, and thus with an inherent interest in the publication of stories which will sell those  
newspapers, Dacre highlights Lord Woolf's concern in  Flitcroft14, that “[t]he courts must not ignore the fact 
that if newspapers do not publish information which the public are interested in, then there will be fewer 
newspapers published, which will not be in the public interest.”

It would seem, from the section of Lord Woolf's judgment quoted by Dacre, that the ongoing publication of 
newspapers was of paramount importance, as being in the public interest, even if that were to involve the  
publication of  invasive information.  This,  it  is  submitted,  is a somewhat circular  approach, and a rather 
dangerous one at  that  – the publication of  inherently  private information is  justified by the necessity  of 
publishing newspapers, which are used to publish private information. Shortly after the Flitcroft case, Lord 
Phillips, in his judgment in the Court of Appeal in the case of Campbell15, stressed that this was not the case, 
and attempted to clarify Lord Woolf's wording in Flitcroft:

“When Lord  Woolf  CJ  spoke  of  the  public  having  “an  understandable  and  so  a  legitimate  
interest in being told” information, even including trivial facts, about a public figure, he was not  
speaking of private facts which a fair-minded person would consider it offensive to disclose. …  
For our part we would observe that the fact that an individual has achieved prominence on the  
public stage does not mean that his private life can be laid bare by the media.”

The European Court of Human Rights adopted a similar conclusion in the Von Hannover16 case, holding that:

“The public does not have a legitimate interest in knowing where the Applicant is and how she  
behaves generally  in  her  private  life  even  if  she  appears  in  places  that  cannot  always  be  
described as secluded and despite the fact that she is well-known to the public.  Even if such a 
public  interest  exists,  as does a commercial  interest  of  the  magazines  in  publishing  these  
photos and these articles, in the instant case those interests must, in the Court’s view, yield to  
the Applicant’s right to the effective protection of her private life.”

The European Court held that the freedom of expression enjoyed by the press was inferior, on the factual 
matrix of the case, to the right of privacy enjoyed by Princess Caroline of Monaco and her children. 5RB 
comments on this decision that “the ECHR's insistence that the value of the speech must be taken into 
account in the balancing of Article 10 and Article 8 rights potentially further threatens the typical  sort of  
celebrity kiss 'n' tell story which forms the staple diet of many tabloids and celebrity magazines.”17

Whilst none of these cases are binding on Gopherania, the principles behind these cases are likely to be of  
interest and value in considering the desirability of a right of privacy. The sound reasoning of the EHCR in  
Von Hannover should guide Gopherania towards the creation of a right of privacy, both in favour of the 
everyday man in the street, who should enjoy a considerably greater degree of respect for privacy than  

12 Max Mosley v. News Group Newspapers Ltd ([2008] EWHC 1777 (QB))
13 Speech by Paul Dacre, Editor in Chief of the Daily Mail at the Society of Editors' conference in Bristol (2008)
14 A v. B plc [2003] QB 195
15 Campbell v. MGN Limited [2003] QB 633, at paragraph 40
16  Von Hannover v. Germany (2005) 40 EHRR 1, at paragraph 77
17 http://www.5rb.com/case/von-Hannover-v-Germany



those  who  live  their  lives  in  the  public  sphere18,  but  also  in  favour  of  those  celebrities,  with  an 
acknowledgment of the necessity of balancing publication of material  which is in the public interest (as 
opposed to that which is merely of interest to the public) with any such right of privacy.

It is important, however, to note that, on each occasion, the courts have refrained from holding that the right  
of privacy is an absolute right. Whilst in the  Von Hannover case, for example, the court held in favour of 
Princess Caroline,  this was not  a ruling that  the right  of  privacy always trumps the right  to freedom of  
expression; rather, it was a ruling that impingement on Princess Caroline's right to privacy, based on the  
facts of the case, was disproportionate. The inference from this, then, is that there will be circumstances in 
which the balancing act will fall on the side of publication, rather than privacy. This proportionality-based 
threshold is based in the concept of “public interest” - something rather different to the issue of whether  
something might sell, which might be described as “of interest to the public”.

For example, would it be right to preserve the privacy of a politician who takes restricted drugs, even within  
his own home, if he held out a public position of being against the use of drugs? In this instance, one might  
consider that his behaviour was duplicitous, and that the disparity between his private actions and public  
stance was so great that the public should rightly be informed. Similarly, certain domestic actions, carried out 
in the privacy of  one's own home, are often subject  to publication – if  one assaults one's spouse,  the 
prosecution of, and thus the publication of information pertaining to19, the offender is likely to be in the public 
interest, overwhelming the rights of the individual to privacy.

In western jurisprudence, one might conclude, the issue is perhaps not whether the individual has a right of 
privacy, but rather the right of privacy is effective with respect to the factual matrix of the situation at hand. In  
other words, that the “right”  is not absolute,  nor independent of wider circumstances. To provide for an 
absolute  right  of  privacy,  prevailing  over  other  considerations,  which  might  be  equally  desirable  to  the 
functioning of society, would be both disingenuous and potentially considerably damaging. On this basis,  
Gopherania  should  reject  the  introduction of  an absolute  right  of  privacy,  considering  a  public  interest  
approach  instead  –  but  the  fundamental  question  remains  as  to  whether  a  right  of  privacy  is  actually  
necessary at all.

Is a right of privacy needed at all?

The  preceding  discussion  has  focussed  primarily  on  the  existing  jurisprudence  in  western  nations, 
particularly the UK, and thus inevitably following the gradual rise in the right of privacy. Whilst the argument  
which  focusses  privacy  on  the  concept  of  hiding  and  concealment  has  been  deconstructed,  and 
fundamentally rejected,  one can but wonder whether  privacy as it  has evolved within Europe to date is 
actually necessary.

Looking back at Warren and Brandeis' rationale for a legal framework supporting privacy, the central tenet 
was that technological evolution was impacting a social norm; that moments which previously would have 
gone unreported, or existed outside the fleeting moment in time in which they occurred, were now at risk of  
being captured for posterity, in a manner capable of being shared with a considerable audience. Solove has 
echoed this point, referring to the “panoply of new privacy harms” arising from new technologies20. However, 
it is not necessarily the case that simply because privacy existed in the past, it should exist now or in the  
future;  perhaps the concept  of  privacy only  existed because there were limited tools  or  capabilities for 
anything other than privacy, hence it became the de facto standard. It would be unfortunate to cripple the 
wealth of technological creation currently taking place as a result of reliance on notions of privacy from a  
previous time, thereby running the risk of inhibiting potentially exciting and beneficial innovations.

Perhaps, instead, society needs to undergo a shift in mindset, away from notions of privacy and towards  
contextualisation of information. That, rather than taking steps to inhibit  the publication of compromising 
photographs, for example, society learns to accept those photographs as representing a particular act at a  
particular time, and to consider the wider context of those photographs. If one assumes that many students  
during their  university  term will  get  drunk,  or  walk  down  a  road wearing a  traffic  cone  as  a  hat,  is  it  
necessarily damaging if, years later, an employer is aware of this when considering whether to hire that 
individual? Whilst past actions may no longer be private, and may be retrievable by anyone at any time, if  
the employer considers that the behaviour was not out of the ordinary for someone in that potential recruit's  
situation at the time the photograph was taken, the need to hide that photograph under the concept of 
privacy might be greatly removed, if not eradicated.

18 See, generally, Murray v. Big Pictures (UK) Ltd ([2008] EWCA Civ 446), and, in particular, paragraphs 38-39
19 One might, however, question whether a policy of publicising personal information about defendants is, in fact, in the public interest, 

or whether the test should only be satisfied once the defendant is found guilty.
20 “A Taxonomy of Privacy” (2006), Solove, University of Pennsylvania Law Review, Vol. 154, No.3, January 2006



Norman Lamont, former chancellor to the United Kingdom, admitted that he “did eat a tiny bit of cannabis  
cake and all I can say is I enjoyed the cake but that is all," adding that "in general" the experimentation of  
one's youth "should not be held against them".21 In other words, that, rather than denying the fact, cloaking it 
in  “privacy”,  society should accept that  it  happened, and take it  in context,  making relative,  rather than  
absolute, judgments, accepting it for what it was.

Similarly, Krystal Ball, a US Congressional candidate, upon finding that a number of personal photographs 
taken  at  a  Christmas  party  a  few  years  previously  had  been published  on  various  online  news  sites,  
remarked that:

“[The online dissemination of personal images is] going to become increasingly common as my  
generation steps up and runs for office more frequently… I suspect that more people will get  
used to that and they already are. But because we're still in the early phases of that, it was  
important for me to get out in front of this.”22

Whilst Solove lifts the privacy debate out of the concept of concealment by posing a wider multi-faceted 
approach  to  privacy,  the  increasing  use  of  Twitter,  or  Facebook  status  updates,  as  a  means  of  
communicating banal and often personal information to wide groups of people might indicate a trend towards 
the  publication  of  information  which  would  otherwise  have  remained  private.  Similarly,  whilst  Schneier  
comments that details of sexual activity might properly sit  in the private sphere, he overlooks numerous  
conversations,  both  online  and  off,  about  sexual  conquests  and  “achievements”  -  clearly,  for  some, 
broadcasting this information is considered desirable. To understand the essence of privacy, one would need 
to question the motivations behind keeping things private – whether it is simply tradition (“no-one would be 
interested in hearing this”), whether through fear of reputational impact (“I wouldn't want to my mother to find 
out”), or for some other reason.

By understanding the reasons for an apparent desire for privacy, one can consider the appropriate response 
– legislative or otherwise – on a more informed basis,  rather than merely starting with the position that 
privacy is desirable. Indeed, if, for example, empirical evidence demonstrated that fear of standing out as a 
result  of  wider  awareness  of  one's  activities  was  a  significant  driver  towards  privacy,  the  individual  in 
question may benefit  from knowing that  many others did  /  had done the same activity,  as well  as the 
newsworthiness of the particular individual's actions decreasing on the grounds that it was commonplace. 
Similarly,  if  Google  achieved its  mission of organising the world‘s  information and making it  universally 
accessible and useful23, forgetfulness would be a thing of the past – a bug of the human mind which, through  
technology, has been patched. No longer would historians wonder about the causes of historical events, or 
how  particular  documents  should  be  interpreted  –  the  patchwork  /  jigsaw  approach  to  historical 
reconstruction would be eliminated through access to all the necessary information.24

Before a right of privacy should be adopted in a country without privacy, this assessment should be carried 
out – without it, there is a substantial risk that innovation will be stifled on a disproportionate basis. However, 
before a state could adopt such a radical approach to privacy, reversing the current trend of the increase of  
privacy rights, it would need to consider both the impact of such an approach on relationships with third  
countries – a situation in which individual action, without international support, would likely lead to isolation,  
with obvious economic risks – as well as the mechanism by which it would seek to promote such a change.  
Whilst legislation might provide for laws on the statute book, it is far more questionable whether legislation is  
a viable tool for societal change (in effect, attempting to impose change on society), rather than been a more 
retrospective tool, providing for a position which a substantial portion of society already approves.

What form should a right of privacy take?

In Europe, privacy is a creature of statute, sitting within the European Convention on Human Rights as one 
of  a  number  of  qualified  rights25.  In  the  USA,  whilst  privacy  is  not  specifically  mentioned  within  the 
constitution,  Supreme Court decisions have established the right  to privacy as a human right,  protected 
under the 9th Amendment26. It is unclear whether Gopherania has a concept of human / fundamental rights, 
but, if it does, inclusion of privacy with such a framework would likely be in accord with most other western 
nations.

21 http://www.guardian.co.uk/uk/2007/jul/20/drugsandalcohol.immigrationpolicy
22 http://www.salon.com/life/broadsheet/2010/10/07/krystal_ball/index.html
23 http://www.google.com/corporate/
24 Excluding, perhaps,  information which was never written down.
25 Art. 8
26 http://www.usconstitution.net/constnot.html#privacy



As privacy has developed gradually under English law, there has been significant judicial commentary as to 
the  distinction  between  a  right  of  privacy,  and  that  of  defamation  –  in  constructing  a  right  of  privacy, 
Gopherania would be advised to maintain this separation, particularly since, as the president notes, the 
“scurrilous  allegations”  are  true.  In  his  decision  in  Mosley,  Eady  J  opined  that  there  was no  claim  of 
defamation,  but one more akin to that  of an “old-fashioned breach of confidence”27,  with the aim not of 
protecting an individual's reputation, but rather to “prevent the violation of a citizen’s autonomy, dignity and 
self-esteem”,  as well  as “integrity”28.  Whilst  one might  discuss the extent  to which there is  a difference 
between “reputation” and “integrity”, it is clear that a release of information need not have some additional  
injurious effect to be remediable under the law of privacy – the release is, in itself, sufficiently damaging.

However,  rather  than focussing on the evolution of  the right  in other  jurisdictions, Gopherania is  in  the 
fortunate position of being able to start from scratch – and perhaps the most important issues is ensuring  
that any right is sufficiently flexible to take into account variations in both technology (which fluctuates far 
faster than the workings of a legal system), and in social expectations.

In terms of the former, the right should be technology-neutral29,  focussed on the effect which is desired, 
rather than on the mechanisms for achieving that effect. In Europe, the right of privacy is conveyed in these  
terms, whereas data protection law – arguably a subset of the right of privacy – is far more prescriptive in  
how the desired results should be brought about. The basis of the data protection regime, for example, is in  
the delineation between a data subject, a data controller and a data processor. Whilst this might have made 
sense when the law was conceived, the current trend for social networks – arguably highly invasive tools30 – 
means that the roles are often mixed, ascribing particular responsibilities to particular players may lead to a 
lower overall standard of privacy protection (which, unsurprisingly, has been considered “counter-productive”
31) than a system which provided more flexibility – for example, an accountability-based system32.

Similarly, the standards of what requires protection are likely to change – particularly if a “public interest” is  
provided.  In  the  Mosley case,  the  conduct  which  the  News  of  the  World  described  as  “immoral”  and 
“depraved” was dealt with by the judge through a simple readjustment of a social viewpoint - “The modern 
approach to personal privacy and to sexual preferences and practices is very different from that of past 
generations”33. With technology evolving, information which we may have previously considered private may 
become accepted  as  part  of  the  public  sphere34,  and,  to  avoid  being  outmoded  ab  initio,  any  privacy 
framework should facilitate such changes.

Finally, if one agrees with Solove's view of privacy as a number of discrete but inter-related issues 35, any law 
would need to ensure that it tackled all relevant issues, rather than just a few – a law on data protection, for  
example,  might  suffice  for  certain  problems,  but  would  not  necessarily  deal  with  the  range  of  privacy 
problems from which Gopherania appears to be suffering.

Conclusion

Whilst contemporary jurisprudence emphasises the needs for a right of privacy, with considerable academic 
support being lent to this position, it is not clear that privacy is, in fact, necessary, with the result that one 
must question the necessity of a legal right to privacy. However, since this would represent a significant shift  
– if not a U-turn – from the approach adopted by most western nations, Gopherania would be well advised to 
conduct further research into this before committing to it as a policy position.

If Gopherania does adopt a right of privacy, the right should be formed around the notion of flexibility, such 
that the right can be adapted (whether through judicial interpretation or otherwise) to changing technological  
and societal environments, to ensure the ongoing protection of its citizens, rather than leaving protection  
limited to the ills envisaged or apparent at the point at which the right is enacted.

27 Mosley, at paragraph 7
28 Mosley, at paragraph 214
29 The  framework  could,  however,  encourage  technological  solutions  –  for  example,  Privacy  Enhancing  Technologies  (e.g. 

http://www.ico.gov.uk/upload/documents/library/data_protection/detailed_specialist_guides/privacy_enhancing_technologies.pdf),  
and “Privacy by Design” (e.g. http://www.ico.gov.uk/news/current_topics/privacy_by_design.aspx)

30 "What Anyone Can Know: The Privacy Risks of Social Networking Sites" (2007), Rosenblum, IEEE Security and Privacy, vol. 5, no. 
3, pages 40-49

31 “Review of the European Data Protection Directive ” (2009), RAND Europe, at page 34
32 “Data Protection Accountability: The Essential Elements ” (2009), The Centre for Information Policy Leadership  (Galway Project)
33  Mosley, at paragraph 125
34 E.g. discussion about Google StreetView, and the publication of images of houses and street scenes
35 “A Taxonomy of Privacy”, above.
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